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Office of the Staff Judge Advocate, Vandenberg AFB, California

November’s delayed installment focuses on private organizations (POs).  The term, “non-Federal entity,” is sometimes used when referring to a PO since a PO operates to support individuals or groups in a personal capacity and is not an instrument of the Federal government.  Consequently, a PO is a type of non-Federal entity.  One example of a PO is a unit booster club.

Typically, issues arise when a PO requests to use government property or when it requests permission to raise funds for the organization.

While these requests are commonly misconceived as very simple, they can actually be difficult to resolve.  Often, one event-specific fact can turn the planned activity into an act government ethics rules or other regulations do not permit, where absent that fact it would have been permissible.

Given the vast scope of issues that can develop in this area, future Legal Ease issues will offer additional guidance on POs.    Specifically, we will explain the restrictions placed on the ability of military members to endorse POs while acting in their official capacity.

Please maintain and distribute a copy of this issue for quick reference.  Issue-spotting is a first line of defense against potential ethics rules violations.  Before any PO uses government property or conducts fundraising activities they need a written legal review of the planned event.

 


Prepared by DoD/Office of General Counsel/Standards of Conduct Office 

June 2002. 

     Many of us have affiliations and dealings with organizations outside the U.S. Government, or “non-Federal entities.”  These affiliations and dealings may be part of our official duties or they may be personal endeavors.  In either case, because we are Federal personnel, regulations that apply throughout the executive branch of the Government limit what we may do.  

So, What do we mean by “non-Federal entity?” Any organization not part of the U.S. Government is a non-Federal entity.  But for purposes of this edition of LegalEase, we will focus on dealings with POs on base.  It is your interaction with this type of entity that most often gives rise to questions.  Your relations with other types of organizations outside the government may involve the Standards of Conduct, but may more often involve other rules.  For example, relations with defense contractors are also governed by procurement laws and regulations.  

Why Do the Standards of Conduct Restrict Your Dealings? Consider this scenario from the standpoint of a non-Federal entity.  Suppose you don’t work for the Government; you work for Big State University.  You have been asked to organize a public seminar on the rights of individuals who are captured in armed conflicts.   You know that the DoD recently sent its General Counsel to speak at a seminar on a related topic at another local school, High-Powered Private University, and his participation really helped make the seminar a success.  But when you invited the DoD to take part in Big State University’s seminar, you are told that it will only make a junior attorney available.  Might you think the Government is being unfair to your school and showing favoritism to High-powered Private University?  After all the Government is for the benefit of all of us, not just a select few. Faith in the Government’s integrity and fairness is essential to public support for the Government.  These rules seek to uphold the Government’s integrity and fairness.

Are There Any Basic Principles to follow?

Five principles of ethics should be kept in mind as a member of a PO or as a government member interacting with a PO.  At the very least, these principles can help spot issues otherwise overlooked.  They are as follows:

1) Government personnel shall not use government property for other than authorized purposes;

2) Government personnel shall not use their public office or official position for private gain or for the gain of others, including non-Federal entities;

3) Government personnel shall not give preferential treatment to any PO or individual;

4) Government personnel shall not hold financial interests that conflict with their conscientious performance of duty; and

5) Government personnel must avoid conflicts between personal interests and one’s official duties.

How Can the Basic Principles Help You? The five basic principles can be of great practical help to you in avoiding mistakes and planning how to do things the permissible way.  They are short and easily remembered.  If you think that what you plan to do might be inconsistent with one of the principles, that is an alarm signal for you to review the rules and consult your ethics counselor.
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Unofficial Activities/Organizations (UAs) are non-Federal entities performing unofficial functions on-base whose assets do not exceed a monthly average of $1,000 over a 3-month period.  Once a UA’s assets exceed a monthly average of $1,000 over a 3-month period, the UA must discontinue on-base operations, must become a registered PO, or reduce its current assets. Examples of unofficial activities/ organizations are unit coffee funds, flower funds, and other small operations.  [AFI 34-223, para. 1,1]
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The regulation of sales by a PO and/or UA is governed by the following rules:

--
Continuous v. occasional sales.  POs and UAs may not engage in frequent or continuous resale activities or operate amusement or slot machines.  [AFI 34-223, para. 10.9]  In fact, POs are limited to “occasional sales” which is defined as up to two fundraising events per quarter.  [AFI 34-223, para. 10.9]  Such occasional sales must be approved by the Installation Commander or his/her delegatee (in the case of Vandenberg, the 30 MSG/CD.) 

--
Sales that compete with others.  POs and UAs must not engage in activities that duplicate or compete with AAFES, with Services activities, or with a NAFI (i.e. a non-appropriated fund instrumentality).  [AFI 34-223, para. 10.8]  Examples of NAFIs include the Officers’ Club, the NCO Club, Base Restaurants, the Bowling Center, Outdoor Recreation, and the Base Golf Course.  Activities that used to be called “MWR activities” are now referred to as “Services activities.”
--
Sales to subordinates.  The JER contains rules on fundraising in one’s official capacity (limited to CFC and AFAF), and rules on fundraising in one’s personal capacity.  Fundraising for a PO or UA is, by definition, fundraising in a personal capacity.  The rule is that Federal employees generally may engage in fundraising in their personal capacity, except that, when doing so, they may not solicit funds or other support from, or sell items to, their subordinates or any other “prohibited source.”  [5 CFR 2635.808 (a)(1)(i) & (c)(1)]  In addition, they may not solicit money on base.  [AFI 34-223 para. 10.15, 10.15.1]

--
Sales to “prohibited sources”.  As noted above, Federal employees generally may engage in fundraising in their personal capacity, provided they do not solicit funds or other support from, or sell items to, any “prohibited source.”  “Prohibited source” means any person, company or organization that:

(1)
Does business or seeks to do business with DOD;

(2)
Is seeking official action by DOD;

(3)
Conducts DOD-regulated activities;

(4)
Has interests that may be substantially affected by the performance of a DOD employee’s official duties; or

(5)
Is an organization a majority of whose members are described in categories 1 through 4 above.  [5 CFR 2635.203(d)]


Thus, employees may not raise funds for a PO or UA by selling items to companies or organizations (like contractors) who would be considered “prohibited sources.”

--
Sales to junior personnel.  DOD employees may not knowingly solicit or make solicited sales to DOD personnel who are junior in rank, grade or position, or to the family members of such personnel, on or off duty.  [JER para. 2-205 & 5-409]  Both the act of soliciting and the act of selling as a result of soliciting are prohibited.  [JER para. 5-409b]  However, sales made because a junior approaches a senior and requests the sale to be made are not prohibited, absent coercion or intimidation by the senior.  [JER para. 5-409b]

--
Sales by spouses to junior personnel.  A spouse of a DOD employee may not make personal commercial solicitations to employees who are junior in rank, grade or position to their spouse, if any of the following would be true:  (1)  it might cause actual or perceived partiality or unfairness;  (2)  it might involve the actual or apparent use of rank or position for personal gain; or  (3)  it might otherwise undermine discipline, morale, or authority.  [JER para. 5-409c]  In my view, asking one’s spouse to solicit sales to subordinates or junior personnel would result in all of these circumstances.  Thus, when raising funds for a PO or UA, an employee may not have his or her spouse make solicited sales to subordinates or junior personnel.

--      Sale of alcohol.  POs and UAs may not sell   alcoholic beverages.  [AFI 34-223, para. 10.10; AFI 34-119, Alcoholic Beverage Program, 25 Jul 94, para. 2.3]

 

--
Choosing a name.  POs and UAs may not use in their name (or on their letterhead):

--
The name or seal of the Department of Defense or the acronym "DOD."

--
The name (or material parts of the name) of any NAFI (e.g. "MWR Fund").

--
The seal, insignia, or other identifying device of the local installation (without the approval of the installation commander).  [AFI 34-223, para. 10.1]

--
POs and UAs may use the organizational name/abbreviation of their member’s unit, installation, or DoD component as long as they also use a “prominent disclaimer” on all print and electronic media clearly indicating they are not part of DoD.
[This change is effective immediately and will be reflected in the next update to DoDI 1000.15 and AFI 34-223]
--
Soliciting funds.  POs and UAs may not solicit funds (e.g. request donations) for their organization on base.  [AFI 34-223, para. 10.15 & 10.15.1] 

--
Fundraising during CFC or AFAF.  Local internal fundraising programs at the workplace are generally not authorized during the CFC or Air Force Assistance Fund (AFAF) drives.  [AFI 36-3101, Fundraising Within The Air Force, 8 Jul 94, Table I, Rule 3]   

--
Gambling.  POs UAs may not conduct games of chance, lotteries, raffles, or other gambling-type activities.  [AFI 34-223, para. 10.15 & 10.15.2]  However, there is a very restrictive exception for bingo games and certain raffles.  [AFI 34-223, para. 6.5 & para. 10.16] 

--
Compliance with laws.  POs and UAs must comply with all applicable Federal, state, local and foreign laws that govern similar civilian activities.  [AFI 34-223, para. 10.13]  Thus, fundraising by POs must also comply with such laws.

--
Official capacity.  No sales or activities are authorized in your official capacity as a member of the Air Force or Federal Government. [JER 3-300]

--
Government time.  Generally, Air Force employees may not engage in fundraising for a PO or UA on government time.  [See AFI 36-3101, Fundraising Within the Air Force, 8 Jul 94; para. 19; Table 1, Rules 3 & 4 and Notes 1-4 thereto]

--
Use of a subordinate’s time.  DOD employees are generally prohibited from having their subordinates (including secretaries, clerks & aides) provide support to the activities of a non-Federal organization such as a PO or UA.  [JER, para. 3-305b; 5 CFR 2635.705(b)]  This prohibition applies to the fundraising activities of a PO.

--
Using Services facilities for fundraising events.  Services facilities (such as the Officer’s Club, NCO Club, Base Golf Course, Bowling Center, Fitness Center, etc.) may be used for fundraising only IAW AFI 34-101, Services Programs and Use Eligibility, 25 Jul 94, para. 2.5.  For guidance on the use of golf courses, see the 14 Apr 95 HQ USAF/JAG Letter, “Use of USAF Golf Courses for PO Fundraisers.”


The following is guideline for any POs or UAs requesting to have a fundraising event.  These are some of the more important items to consider before a request is submitted.  If the PO or UA takes the time to plan out the who, what, where, when, why, and how while considering the permissions and limitiations provided in this edition of LegalEase, the request will be expedited that much more quickly.

1.
Is the unit/organization a PO operating on-base and registered through 30 SVS?


a.  If not a registered PO, will the organization/unit raise more than $1,000/mo over 3 months?


b.  If not a registered PO and will raise more than $1,000/mo over 3 months, registering as an official PO will be required (See 30 SVS for further information).

2.
How many fundraisers within past year?

3.
If previous fundraisers, what were the date(s) of the event(s)?

4.
What date and time is the current fundraising event?

5.
Who will be the volunteers to help with the event?  How many?  

6.
How are the funds to be raised at the event? (i.e. what will be sold, for how much, any pre-sale activities (describe when, where, how.))

7.
How is the PO going to use the funds?  (i.e., purchase awards/plaques, hold free special events (if so, what type?),  defray costs of events to members, support other charitable activities where recipients are non-military (if so, who?), etc.
JAG COMMENTS


    





                 

















“On-base” Private Organizations & Other Non-Federal Entities











 Private OrganizationS: ‘foot-stomping’ rules





 Private OrganizationS: Use of gov’t resources other than e-mail





Important FACTS IN DETERMINING PERMISSIBLE FUNDRAISING





Private Organizations and your Official Capacity
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