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Office of the Staff Judge Advocate, Vandenberg AFB, California

We are very happy to welcome Captain Joe Carroll to our staff.  He’s coming from Moody AFB and has been assigned to the Civil Law section.  While we anticipate the return of Major Damico and SSgt Anderson in the very near future, Major Elizabeth H. Lickliter will continue to serve as Deputy, Staff Judge Advocate.

As part of my ever-expanding duties as Chief of Civil Law, I will continue to prepare this publication.  Last month’s issue, addressing a number of Military Justice areas, was a slight departure in that this publication typically focuses on Civil Law issues.  However, since we are obviously here to serve you and your organization, we will happily address any topics that are timely and that will assist our installation in fulfilling its mission.  So, please feel free to continue to submit requests for treatment of any issues.  

This month we will look at the exciting issue of proper wear of the military uniform.  In addition, since stop-loss has obviously affected a number of our troops, included is an article that recently appeared in the Air Force Times explaining the options of those recently released.  Finally, we provided an overview of what is involved in Line of Duty determinations. 


Military Uniform: One of the most recognizable symbols of military service is the uniform.  Under 10 U.S.C. 771, no one except a member of the armed forces may wear the uniform, a distinctive part of the uniform, or any part of a uniform which is similar to the uniform of the armed forces. Violations can be prosecuted under 18 U.S.C. 702. An exception is provided for an actor in a theatrical or motion-picture production, who may wear a military uniform if the portrayal does not tend to discredit that armed force. 10 U.S.C. 772(f). Requests by non-Federal entities to use DoD materials (including uniforms and insignia) in commercial advertising or promotions should be referred for approval through SAF/PA to the Office of the Assistant Secretary of Defense, Public Affairs. 

Air Force members may not wear the uniform to further political activities, private employment or commercial interests. They may also not wear it when participating in public speeches, interviews, picket lines, marches or rallies, or in any public demonstration when Air Force sanction of the cause may be implied. In addition, the uniform may not be worn while working in an off-duty civilian capacity or anytime it would discredit the Air Force. See AFI 36-2903, Dress and Personal Appearance of Air Force Personnel, Table 1.3 - Wearing the Uniform: Requests to wear the military uniform in any situation other than official duty or clearly recognized ceremonial occasions should be carefully reviewed and coordinated with public affairs and protocol. An Air Force member who wears even a facsimile of the uniform in a commercial venture without first obtaining approval faces unpleasant consequences. 

Fundraising Events: Joint Ethics Regulation (JER) 5500.7-R permits DoD employees to voluntarily participate in fundraising activities in support of non-Federal entities (ex. the American Cancer Society) provided they act exclusively outside the scope of their official positions.  When participating in such activities, the DoD employee may not use or allow the use of his official title, position or organization name in connection with the fundraiser.  Further, since participation must be in a personal capacity, the employee may not wear the military uniform at the function.


02/06/02 - RANDOLPH AIR FORCE BASE, Texas (AFPN) -- More than 5,000 people whose career fields have been released from Stop-Loss are being contacted by their military personnel flights with explanations on the options they now have.

Air Force officials announced Jan. 29 that 24 officer and 40 enlisted career fields are being released from Stop-Loss restrictions after a 90-day review.  Stop-Loss continues for all other career fields.  Another review of Stop-Loss is expected in 60 days.  Waiver applications continue to be accepted.

The released airmen are being presented with options that could lead to their retirement or separation as early as March 2.  People also have the option to stay in the service for a while longer, an option personnel officials hope they will consider.

"We would prefer that a lot of them choose to stay with us," said Lt. Col. Rich Binger, Air Force Personnel Center chief of separations here.  "The decision-makers decided that these are people who indicated that they have a desire to go and we feel that we can accommodate them at this point.  But release from Stop-Loss is not to say we don't need these people.”

Since meeting mission requirements is the purpose of Stop-Loss, commanders may retain people who are critical to the mission even if their career field is released.  Those people cannot be held past July 31.  

People who have been released from Stop-Loss fall into one of the following four categories: 

(Note for all categories:  The suspended retirement or separation date is the original date of separation before dates were extended by Stop-Loss.)

Category 1 -- People with a previously approved or suspended separation date between Oct. 2, 2001, and Feb. 28; or an approved or suspended retirement date between Oct. 31, 2001, and Feb. 28 with a retirement-effective date of March 1.  People in this category must select a retirement or separation date under Option 2 below, or request withdrawal under Option 3.

Category 2 -- People with an approved or suspended separation date between March 1 and July 31; or an approved or suspended retirement date between March 31 (with an effective date of April 1) to July 31 (with an effective date of Aug. 1.).  People in this category must select a retirement or separation date under Option 1 or 2 below; or request withdrawal under Option 3.

Category 3 -- People with an approved or suspended separation date of Aug. 1 or later, or an approved suspended-retirement date of Aug. 31 or later (with an effective date of Sept. 1). People in this category will be able to retire or separate as scheduled. People may request extension or withdrawal of their retirement or separation date in accordance with governing directives if otherwise eligible.

Category 4 -- Deployed people in released Air Force Specialty Codes will be required to serve the full deployment.  They will be allowed to leave the Air Force sometime soon after returning.  They will be contacted by personnel officials at their deployed locations to make their election to either retain or extend their retirement or separation date or withdraw their paperwork altogether.  There are special provisions for deployed people that take length of deployment and return dates into consideration.

The options are: 

Option 1 -- People may elect to retain their current or suspended retirement date. 

Option 2 -- People may request to voluntarily extend their retirement or separation date up to Aug. 31 (with a Sept. 1 retirement) to include those people approved under a seven-day option or restricted by high-year of tenure rules.

Option 3 -- People may request to withdraw an approved retirement or separation.  Enlisted people must be eligible for voluntary extension and must otherwise be eligible for re-enlistment or extension. Enlisted people who are HYT restricted, and desire to remain on active duty must submit a HYT extension request. 

Option 4 -- Commanders may, in limited circumstances, retain someone with a voluntary retirement or separation date until July 31 when an earlier release would severely impact the mission. In this circumstance, July 31 is the latest date the person could be held to perform duties. Use of this deferment should be the extreme exception rather than the rule, officials said. (Courtesy of AFPC News Service)


When a military member is injured or dies, certain statutory rights or benefits accrue to the member or his dependents/survivors only if the disability or death was attributed to military service, i.e., in the Line of Duty (LOD). 

· AF uses LOD determinations for eligibility for the following: 

· disability retirement/separation (10 USC §§ 1201-1221); 

· lost time ( 10 USC § 972[5]); 

· eligibility for reserve/guard members for medical care as well as pay/allowances (10 USC § 1074a, 37 USC §§ 204[g] and [h]); 

· eligibility for surviving dependents to occupy military family housing or receive BAQ for up to 90 days after death (37 USC § 403[l]). 

Injury, disease, or death is presumed to have been incurred in the line of duty (ILOD) unless a preponderance of the evidence demonstrates that the member was absent without authority or that the disability/death was proximately caused by the member's own misconduct.  AFI 36-2910.  

A LINE OF DUTY DETERMINATION IS NECESSARY WHEN: 

Member, whether hospitalized or not, has disease or injury that results in 

· Inability of member to do military duties for more than 24 hours.  AFI 36-2910, para1.3.1.  

· Likelihood of a permanent disability.  AFI 36-2910, para13.2   

· Death, only when there are surviving dependents. AFI 36-2910, para 1.3.3. See 

· Medical treatment for reserve members regardless of the ability to perform military duties.  AFI 36-2910, para 1.3.4.  

POSSIBLE FINDINGS: 

Existed Prior to Service (EPTS); In line of duty; Not in Line of Duty, Due to Own Misconduct-by preponderance of evidence it appears that disability/death was proximately caused by member's own misconduct. 

· Proximate cause means that, in light of all attending circumstances, it could reasonably have been anticipated by the member that the disability/death might have resulted from the misconduct.

· Simple negligence will not support a finding of misconduct. It must be gross negligence or intentional misconduct.  

Not In Line of Duty, Not Due to Own Misconduct-by a preponderance of the evidence it appears that member's disability/death happened when absent without authority and the disability/death was not proximately caused by the member's own misconduct.

THREE TYPES OF LINE OF DUTY DETERMINATIONS: 

Administrative. 

· Medical officer enters administrative determination in member's records in the following cases: 

· Hostile casualties.

· Injuries/ death of members leaving surviving dependents while passenger in common commercial carrier or military aircraft. 

· Diseases, injuries, death of members leaving surviving dependents, if 

· the disease or death is of natural origin that does not involve misconduct, drug or alcohol abuse, or 

· The injury is a simple injury (sprain, contusion or minor fracture not likely to result in a permanent disability,   

· The disease injury or death did not happen while the member was AWOL and was clearly not caused by the member's own misconduct. 

EPTS diseases or injuries. 

Processing Informal Determinations: 

· Used when administrative determination cannot be made by medical officer; 

· Member not AWOL; 

· Disease, injury not due to misconduct. 

· Commander makes ILOD determination on AF Form 348.  

Processing Formal Determinations: 

· When administrative/informal cannot be done. Only way to find Not in Line of Duty is via Formal Determination process. 

· When necessary to protect the interests of the member or United States. 

· Appointing Authorities, (generally group commanders) appoint Investigating Officers (see table 3.5, AFI 36-2910, to determine who is Appointing Authority). 

· Investigating Officers follow Attachments 3, 4 and reviews Attachment 5 of AFI 36-2919. 

· SJAs review for legal sufficiency.  AFI 36-2910. 

· Appointing Authority signs form 261. May agree, disagree with report. 

· Reviewing Authority (see table 4.1, to determine who is Reviewing Authority) 

· Ensures SJA review report of investigation. 

· Completes form 261. May approve/disapprove report. 

· Distributes documentation IAW 

· Approving Authority (see table 4.2 to determine Approving Authority) 

· Takes final action on case; may approve, disapprove findings of Reviewing Authority. 

· Signs for 261 recording the action approving the findings of the Reviewing Authority.  

· May return case to appointing authority for additional investigation.  

REINVESTIGATION  

The Appointing Authority or higher authority may direct reinvestigation.   

Subject (or dependents in death case) may request reinvestigation of final LOD if new or significant evidence shows chance of error. 

· Must be in writing to appointing authority, within 45 calendar days after receiving copy of formal determination.  

· Must attach new evidence to the copy of the formal report.   

Appointing or Reviewing Authority 

· May grant request and reopen investigation.   

· May deny request and forward to Approving Authority for action.   

Approving Authority 

· May deny request and return case to member, advising member in writing why request denied and availability of Air Force Board for Correction of Military Records.  

· May grant request and directs reinvestigation.  


AAFES has created a civil recovery program for shoplifting incidents--it was implemented on 1 March and allows AAFES to pursue the actual loss of the merchandise taken and charge a flat rate administrative cost on every shoplifting incident--the associated administrative cost is $200.00 per incident.  Under this program, military sponsors are responsible for their family members--a parent, guardian or other person having legal custody of a minor who commits the shoplifting offense will be liable to AAFES for the specified damages and costs.  Additionally, the military sponsor's check-cashing and Military Star card privileges will also be suspended until the debt is either paid or waived.  These actions are IN ADDITION TO criminal prosecution.
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